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FAMILY MOVIE ACT OF 2004

THURSDAY, JUNE 17, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS, THE INTERNET,
AND INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:07 a.m., in Room
2141, Rayburn House Office Building, Hon. Lamar Smith (Chair of
the Subcommittee) presiding.

Mr. SMITH. The Subcommittee on Courts. the Internet, and Intel-
lectual Property will come to order.

I will recognize myself for an opening statement, and the recog-
nize other Members who wish to give opening statements as well.

Let me say to you all the I don’t know quite how to explain why
only one room in the Rayburn Building has had their air condi-
tioning system broken, but apparently we do not have air condi-
tioning in this room, and of course, anybody who wants to, can feel
free to take off their jacket if it makes them more comfortable. Like
I say, to me, I thought it was a unified air conditioning system, and
why one room is lacking, I do not know.

Let me recognize myself for an opening statement.

Today we will hear testimony on legislation that is of vital im-
portance to families across America. It helps ensure that mothers
and fathers can provide a wholesome home environment for their
children. A generation ago there was not nearly the amount of sex,
violence and profanity on television and in movies that there is
today. But I still remember how my own parents dealt with it.
They had a small box with a switch on it, that they manually
clicked to mute the television’s audio if they felt it was inappro-
priate, or they would get up and turn the television off for a mo-
ment or two.

These days I don’t think anyone would even consider buying a
DVD player that doesn’t come with a remote control that can be
used for the same purpose. Yet, there are some who would deny
parents the right to protect their children from sex, violence and
offensive language on television.

Raising children may be the toughest job in the world. Parents
need all the help they can get, and they should be able to deter-
mine what their children see on the screen. Yes, we parents might
mute dialogue that others deem crucial, or we might fast forward
over scenes that others consider essential, but that’s irrelevant.
Parents should be able to mute of skip over anything they want if
they feel it’s in the interest of their children. And as a practical

o))



2

matter, parents cannot monitor their children’s viewing habits all
the time. They need an assist.

Companies developing electronic tools to help parents are spend-
%ng money paying lawyers rather than providing services to fami-
ies.

It is time for this Committee to act and let parents decide what
their children watch. Remote control technology is not some form
of evil. If you look at a DVD or a VCR before and after technology
has been used to mute or fast forward over offensive material,
there would be absolutely no difference in the product. It has been
spliced, diced, mutilated or altered. The director’s work is still in-
tact. No unauthorized copies have been distributed. No copyright
has been violated.

I want to emphasize that the legislation allows the use of tech-
nology only for private home viewing. There is no sale of DVD or
VCR tapes. No commercialization is involved. Surely a parent can
decide in the privacy of their own home what their child can watch
on television.

I am pleased to see that the Register of Copyrights agrees that
what some companies are doing today is legal under existing law.
While she may feel that this makes additional legislation unneces-
sary, I believe that the financial burden of the ongoing litigation
that has been imposed on companies like ClearPlay, that are oper-
ating legally, does make legislation necessary. Moreover, there is
no certainty that all courts will agree, so the only way to protect
the right of parents is in fact to pass legislation.

Let me also point that this issue has been simmering for 18
months since the first lawsuits were filed. I had hoped that the
parties would reach a negotiated solution, but none has been forth-
coming yet.

Yesterday I introduced H.R. 4586 to resolve this issue by ensur-
ing that parents who skip over mute—skip over or mute content do
not face liability under existing copyright or trademark law. Appar-
ently legislation is necessary to end the unnecessary litigation. The
Chairman of the Judiciary Committee and I are prepared to move
this legislation on a stand-alone basis, whereby attaching it to an-
other legislative vehicle to protect the right of parents to shield
their children from violence, sex and profanity.

That concludes my opening statement, and the gentleman from
California, Mr. Berman, the Ranking Member is recognized for his.

Mr. BERMAN. Thank you, Mr. Chairman. Before I give my open-
ing statement, I just want to point out the irony of proposing legis-
lation that the Register of Copyrights says will legalize that which
is already legal in order to save one company some litigation ex-
pense, and the parallel of that. Perhaps we can just do away with
the judicial system, leave the court clerks so that the lawsuits can
be filed, and Congress decides how we think the litigation should
come out, and then propose and pass legislation to produce that
outcome.

I'm opposed to the legislation before us today. Maybe this hear-
ing will convert me, but I doubt it. I have too many concerns about
the nature and implications of this bill. Clever redrafting might ad-
dress some of those concerns, but nothing can address my concerns
about its basic premise.
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While I believe that parents should be able to protect their chil-
dren from exposure to media they find offensive, I don’t believe the
legislation before us today will advance this goal. In some ways it
may have the opposite effect. This legislation sends the wrong mes-
sage to parents, namely that technology can fulfill parental respon-
sibilities. In our modern world parents cannot control what their
kids see and hear every minute of the day. Parents must, as Pro-
fessor Heins testified on May 20th at our earlier hearing on this
subject, parents must equip their children for exposure to offensive
media, not just turn on the TV or movie filter and leave the room.
Technology should not become an excuse for avoiding the hard
work of parenting.

To be clear, I don’t oppose the ClearPlay technology itself. Rath-
er, I'm opposed to legislation that benefits one particular business
over its competitors and abrogates the rights of copyright owners
and trademark holders in the process. The marketplace is the prop-
er forum for resolving this business dispute, not Congress. Con-
gress should focus on encouraging the relevant copyright owners
and trademark holders to work out a licensing deal for ClearPlay
technology, not roil the waters with legislation that verges on a bill
of attainder.

Unfortunately, the legislative activity on this issue appears to
have already hampered the industry negotiations. I understand
that following the May 20th hearing, ClearPlay presented new de-
mands that represented a significant departure from its previous
position in the negotiations. In other words, the positions of the
parties, which had been fairly close before the May 20th hearing,
are getting farther apart as the prospects for legislation improve.

Since neither ClearPlay nor any of its competitors have been
found liable for copyright or trademark infringement, this legisla-
tion addresses a hypothetical problem. While a Federal District
Court has before it a case raising these issues—a case I might add
initiated by one of the technology companies, not by one of the
copyright holders—it has not yet issued even a preliminary ruling.
Furthermore, the Register of Copyright will apparently testify that
ClearPlay is likely to succeed. In other words, there is no problem
for Congress to correct. While legislation addressing hypothetical
problems, like the law protecting fast food restaurants against obe-
sity liability, is all the rage these days. It is not a trend with which
I agree.

Most importantly, Congress should not give companies the right
to alter, distort and mutilate creative works, or sell otherwise in-
fringing products that do functionally the same thing. Such legisla-
tion is an affront to the artistic freedom of creators and violates
fundamental copyright and trademark principles. Where the under-
lying issue, the distinction of proponents of this bill, is this tech-
nology doesn’t alter or mutilate the fixed product, it just filters out
the material that the manufacturer of the technology wants to fil-
ter out, that that’s a distinction which—that should fundamentally
make a difference, doesn’t make real sense to me.

The sanitization of movies allowed by this legislation may result
in the cutting of critically important scenes. The legislation legal-
izes the decision of a ClearPlay competitor to edit the nude scenes
from Schindler’s List, scenes critical to conveying the debasement
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and dehumanization suffered by concentration camp prisoners. A
close reading of the bill reveals that it will also legalize editing that
makes movies more offensive, more violent and more sexual.

Just as the legislation allows nudity to be edited out, it allows
everything but nudity to be edited out. For instance, the legislation
allows some enterprising pornographer to offer a filter that edits
the movie Caligula down to its few highly pornographic scenes and
endlessly loops these scenes in slow motion. The legislation would
also appear to legalize filters that make imperceptible the clothes
of all actors in a movie. Do the bill sponsors really want to legalize
all-nude versions of Oklahoma and Superman? The types of edits
legalized by this bill are limited only by editorial imagination. Anti-
tobacco groups could offer a filter that strips all movies of scenes
depicting tobacco use. Racists might strip Jungle Fever of scenes
showing interracial romance, perhaps leaving only those scenes de-
picting interracial conflict. Holocaust revisionists could strip World
War II documentaries of concentration camp footage. Fahrenheit 9/
11 hCé)uld be filtered free of scenes linking the houses of Bush and
Fahd.

Since the bill also applies to television programming, a number
of troubling consequences may result. Digital video recorder serv-
ices like TiVo, which enable their subscribers to digitally record TV
shows for time-shifting purposes, might offer filters geared to those
programs. This is not farfetched. At least one DVR service has al-
ready tried to filter out all commercials. In the future they might
offer filters that cleanse news stories of offensive content, for in-
stance, by editing out comments critical of a beloved politician. In
fact, under the bill, the DVR service could unilaterally engage
these filters without the permission of the TV viewer, and thus
might choose to filter out stories helpful to a corporate competitor
or critical of a corporate parent.

I know these outcomes are opposite to the intent of the bill’s
sponsors, but they are the unavoidable outcomes nonetheless, and
these are just a few of the problems that are apparent after just
a couple of days of looking at this issue.

I hope the Subcommittee will not rush to legislate in this area
and will allow the marketplace to address the legitimate concerns
of parents.

I yield back, Mr. Chairman.

Mr. SMmiTH. Thank you, Mr. Berman. I actually like several of
your ideas, particularly the one about editing criticism of popular
politicians, but we can save that for another time.

Are there any other opening statements by Members? The gen-
tleman from Florida is recognized for an opening statement.

Mr. KELLER. Thank you, Mr. Chairman. First and foremost, I
want to thank all the witnesses for taking time out of your busy
schedules to be here.

Just as Berman started to make sense, he trashed my Personal
Responsibility in Food Consumption Act that banned lawsuits
against fast food restaurants, which I may add passed the Congress
by a two-thirds vote, and supported by 9 out of 10 of the American
public. If ClearPlay technology had existed and had silenced Ber-
man’s remarks on that issue, he almost could have had my vote,
I suspected.
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But this is an interesting issue that puts me directly in the cross-
hairs of two competing interests from the area that I represent, Or-
lando, Florida, which is a very family-oriented youthful community
that prides itself on the number one family vacation destination of
the world, but is also home to companies such as Disney and Uni-
versal, which do have substantial movie-making interests, and so
I feel a little bit like a fur sales at an animal rights convention on
this issue. [Laughter.]

And in light of the fact that this issue puts me squarely in the
cross-hairs of two very friendly groups to me, I appreciate the
Chairman holding multiple hearings on this issue. I was just think-
ing this morning I don’t have enough stress in my life, so it’s good
to keep dealing with this over and over.

I stand here today—and I had to get that full disclosure out of
the way in the interest of straight talk—though as someone who
is very open-minded on this issue, and appreciates very much the
witnesses coming here. I certainly, on the one hand, understand di-
rectors and movie companies not wanting to have scenes which
they believe are critical to them, edited out, that they may think
change the focus of the movie. I also very much appreciate the
technology used by companies like ClearPlay that takes movies and
makes them all family friendly. I think it is am amazing tech-
nology. I think that the Nobel prize should go to people who give
our community amazing technology that changes our lives like the
George Foreman Grill and stadium seating in movie theaters
and——[Laughter.]

—technology that makes things family friendly.

So I really appreciate both sides of this issue and look forward
to getting better educated on them, and thank the witnesses again
for coming here today.

Mr. Chairman, I will yield back.

Mr. SmITH. Thank you, Mr. Keller.

Are there other Members who wish to make opening statements?
The gentlewoman from California, Ms. Lofgren.

Ms. LOFGREN. Mr. Chairman, I won’t make an extensive state-
ment. I am looking forward to hearing as much of the testimony
as I can, and I also wanted to mention how pleased I am to see
Mr. Valenti, since he has announced his retirement, and I think it
is enormously gracious of him to come by even though he is going
on to brighter fields to share his views on this, certainly along with
the other witnesses, but thank you very much, Jack.

Mr. VALENTI. Thank you, Ms. Lofgren.

Mr. SMmITH. We will proceed, and I will introduce our first witness
today who is the Honorable Marybeth Peters, the Register of Copy-
rights for the United States. Ms. Peters is the author of “The Gen-
eral Guide to the Copyright Act of 1976,” and has lectured exten-
sively on copyright law. She received her undergraduate degree
from Rhode Island College and her law degree with honors from
George Washington University Law Center.

Our next witness is Dr. Amitai Etzioni, who was named the first
University Professor at the George Washington University, where
he is the Director of the Institute of Communitarian Policy Studies.
From 1987 to 1989 he served as the Thomas Henry Carroll Ford
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Foundation Professor at the Harvard Business School. Dr. Etzioni
is the author of 24 books.

The next witness is Jack Valenti, who has served as the Presi-
dent and Chief Executive Officer of the Motion Picture Association
of America for the past 38 years. Born in Houston, Texas, Mr. Va-
lenti was the youngest high school graduate in the city, and be-
came a highly decorated serviceman while serving in the Army Air
Corps in World War II. He has a BA from the University of Hous-
ton and an MBA from Harvard.

Our last witness is Penny Nance, who is President of the Kids
First Coalition, a nonprofit organization that works to educate Con-
gress, State and local officials, and the media on a variety of issues
relating to children. Kids First Coalition works to promote and en-
courage traditional families, as well as to help those in crisis preg-
nancies.

Welcome to you all. As you know, we have your written state-
ments. We ask that you limit your testimony to 5 minutes, and
without objection the complete testimonies of all witnesses will be
made a part of the record.

Ms. Peters, before we begin with you, I'd like to take a minute
to recognize Jack Valenti.

Jack, this may or may not be your last time to testify before a
congressional Committee. I hope it’s not your last, but if it is, I just
want to thank you for your service to our country, for your service
to your profession, whom you have served so well, as I mentioned
a while ago, for 38 years. You have brought to the task intelligence,
wit, integrity, credibility and even charm. Those are examples for
all of us to follow, and we hope that even though you may go on
to other endeavors, that certainly your example will continue with
us to emulate.

I'm tempted to quote—I think it was Bob Hope who said “Thanks
for the memories.” And we certainly, if you do retire in the near
future, we’ll remember all of those good memories and we will re-
?ember them for a long time to come. So we appreciate your being

ere.

Ms. Peters, we'll begin with you.

STATEMENT OF THE HONORABLE MARYBETH PETERS, REG-
ISTER OF COPYRIGHTS, COPYRIGHT OFFICE OF THE
UNITED STATES, THE LIBRARY OF CONGRESS

Ms. PETERS. Mr. Chairman, Representative Berman, Members of
the Subcommittee, I am pleased to appear before you to discuss
H.R. 4586, the “Family Home Movie Act of 2004.”

Litigation addressing whether the manufacture and distribution
of software that automatically mutes certain sounds and skips past
certain images in a motion picture when a consumer plays a DVD
of the motion picture in the privacy of his own home is pending in
Federal Court in Colorado. Although I'm reluctant to express a
view on that pending litigation, it’s necessary for me to do that in
order to address the issues related to the merits of the bill.

The Family Movie Act would provide that it is not a copyright
infringement for the lawful possessor of an authorized copy of a
motion picture to make imperceptible limited portions of audio or
video content of the motion picture in the private home viewing of
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an individual. It would further provide that the use of technology
to make such audio or video content imperceptible is not an in-
fringement.

As I understand the technology, it involves software that in-
structs a DVD to mute limited portions of the audio content or to
fast forward past limited portions of the audio-visual content of a
motion picture in order to avoid exposing the viewer to language
or images that the viewer might find offensive. To qualify for the
exception no fixed copies of the altered version of the motion pic-
ture may be made.

I understand there’s a scrivener’s error that will be protected—
that will be corrected, rather, in the version that was introduced
yesterday. The requirement that no fixed copy of the altered
version may be made is supposed to apply to both the act of mak-
ing the content imperceptible and the use of technology. The way
it’s worded in the bill that was introduced yesterday, it would
apply only to the use of technology and not to the conduct.

The conduct that takes place in the context of individuals and
families making private performances of movies in their homes.
The legislation basically says that this applies only to private home
viewing, and it would have defined, as the version I saw was, “pri-
vate home viewing” as: viewing in a household by means of con-
sumer equipment or services that are operated by an individual in
that household and that serve only that household. My written tes-
timony describes the bill as permitting private home viewing and
as containing that definition.

The bill, as actually introduced, doesn’t use that term, but the
concept of private home viewing remains in the bill, which now
uses that definition to describe the context in which the conduct is
permitted.

I believe that both the conduct and the technology should be law-
ful, but I also believe that such conduct is already lawful.

For that reason and for others, I oppose enactment of this legis-
lation. Should this conduct be permitted? For me it’s a close call.
We can all agree that someone watching a movie on a DVD has the
right to press the mute button and to fast forward to avoid hearing
or seeing parts of the movie. On balance I believe that a technology
that basically automates that process for the consumer serves a
beneficial purpose.

I do, however, have a number of reservations which I elaborate
on in my written testimony. I will mention only one this morning.
Permitting a product that results in altered performances of a mo-
tion picture certainly raises questions about whether the moral
rights of the directors have been violated. Because this alteration
consists of only bypassing limited portions of the motion picture in
context with a private performance, where that altered perform-
ance is desired by the person watching the movie, I think there is
no violation of moral rights.

But that is not to say that the creator of the motion picture does
not have a legitimate artistic reason to complain, and I'm very
sympathetic to those complaints.

In any event, it seems clear to me that under existing law this
conduct and these products are lawful. I believe that in order to
violate the right to prepare derivative works, that the derivative
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work must be fixed, that is, an actual copy of the derivative work
must exist. According to my understanding of the technology, there
is no fixation of a derivative work, and if that’s true, there can be
no infringement.

I admit that my reading of the statute is at odds with what the
1965 Report of the Register basically recommended, and with the
legislative history. However, I can’t get to where they wanted to be
with the language of the statute. I believe that fixation is required.

I do, however, with regard to new technology, see that looking at
the derivative work right and what it should be and what its scope
should be in light of new technology is something that we probably
should in fact be doing, and I basically hope that we have an oppor-
tunity to do that.

Because I see that my time has run out, let me just quickly say
that with regard to why I oppose it, I don’t see a need for it. I think
the law is already clear. Second, I see little risk that the law will
find that this conduct is unlawful, and I'm not in favor of enacting
legislation to fix a nonexistent problem. I'd rather take this oppor-
tunity to look at what new technology may cause with regard to
real life problems.

I'd like to end by saying that I have a concern that basically with
where we are, the pendency of this legislation will make the settle-
ment in the Colorado litigation less likely, and enactment certainly
will remove all incentive for the companies to work together to
work out a negotiated settlement.

If you enact this legislation, please include a sunset provision
that will expire in two or 3 years. That will provide continuing in-
centives for motion picture companies and companies that produce
these products to negotiate and come up with arrangements that
provide both family friendly versions of movies to the public and
give directors and motion picture studios more control over how
their works are presented to the public. If the negotiations don’t
work, then you can always renew the Act.

[The prepared statement of Ms. Peters follows:]

PREPARED STATEMENT OF MARYBETH PETERS

Mr. Chairman, Representative Berman and Members of the Subcommittee, thank
you for inviting me to appear before the Subcommittee to discuss H.R. 4586, “The
Family Movie Act.”

The Family Movie Act would make it lawful for a person who is watching a mo-
tion picture on a DVD in the privacy of his or her own home to use software that
filters out certain types of content that the person would prefer not to see or hear.
As you pointed out at a hearing last month, Mr. Chairman, such software can be
used by parents to assist them in preventing their children from seeing or hearing
objectionable content by muting the sound or fast forwarding past objectionable ma-
terial. What material is to be filtered out is determined by the provider of the soft-
ware, but such software can include options that give the user the ability to select
categories of material that the user prefers not to see or hear.

I do not believe that such legislation should be enacted—and certainly not at this
time. As you know, litigation addressing whether the manufacture and distribution
of such software violates the copyright law and the Lanham Act is currently pend-
ing in the United States District Court for the District of Colorado. A summary
judgment motion is pending. The court has not yet ruled on the merits. Nor has
a preliminary injunction been issued—or even sought. At the moment, providers of
such software are free to sell it and consumers are free to use it. If the court ulti-
mately rules that the making or distribution of the software is unlawful—a ruling
that I believe is unlikely—the time may then be opportune to consider legislation.
But meanwhile, there is every reason to believe that the proposed Family Movie Act
is a solution to a problem that does not exist.
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It is difficult to address the merits of this legislation without addressing the mer-
its of the litigation in Colorado—something that I would prefer not to do, in part
because the litigation remains at a very early stage. The Copyright Office generally
expresses its views on individual copyright cases only in those cases that involve
important questions of copyright law and policy and in which an erroneous ruling
would create precedent harmful to the appropriate balance between the rights of
copyright owners and the needs of users of copyrighted works. For example, I have
spoken out on issues relating to copyright infringement on peer-to-peer networks
while litigation involving those issues has been pending because I believe that mass
infringement on such networks poses an unprecedented threat to creators and copy-
right owners. In contrast, I do not believe that the litigation relating to the subject
matter of this legislation implicates such issues, and I have no desire to be drawn
into the Colorado litigation.

Nevertheless, I cannot avoid offering some views on the current state of the law,
because my recommendation against the enactment of the Family Movie Act is
based in part on my conclusion that the conduct that it is intended to permit is al-
ready lawful under existing law.

POLICY CONSIDERATIONS

Let me start with a proposition that I believe everybody can agree on. I do not
believe anybody would seriously argue that an individual who is watching a movie
in his or her living room should be forbidden to press the mute button on a remote
control in order to block out language that he or she believes is offensive. Nor
should someone be forbidden to fast-forward past a scene that he or she does not
wish to see. And certainly parents have the right to press the mute and fast-forward
buttons to avoid exposing their children to material that they believe is inappro-
priate.

Does that mean that parents should be able to purchase a product that makes
those decisions for them—that automatically mutes certain sounds and skips past
certain images that the provider of that product believes parents would not want
their children to hear or see? What if the parent is able to determine what cat-
egories of material (e.g., profanity, nudity, violence) should be blocked, and is willing
to trust the provider of the filtering product to make the ultimate judgments about
what material in a particular movie falls into the selected categories?

It is very tempting to say that consumers should be able to purchase such prod-
ucts, and that providers of such products should be permitted to develop and market
them. But I have to say that I am hesitant to endorse that proposition.

First of all, I cannot accept the proposition that not to permit parents to use such
products means that they are somehow forced to expose their children (or them-
selves) to unwanted depictions of violence, sex and profanity. There is an obvious
choice—one which any parent can and should make: don’t let your children watch
a movie unless you approve of the content of the entire movie. Parents who have
not prescreened a movie and made their own judgments can take guidance from the
ratings that appear on almost all commercially released DVDs. Not only do those
ratings label movies by particular classes denoting the age groups for which a par-
ticular movie is appropriate (e.g., G, PG, PG-13, R), but those ratings now also give
parents additional advice about the content of a particular motion picture (e.g., “PG-
13 . . . Sexual Content, Thematic Material & Language” (from “The Stepford
Wives”) or “PG-13 . . . Non-stop Creature Action Violence and Frightening Images,
and for Sensuality” (from “Van Helsing”)). It is appropriate that parents and other
consumers should be given sufficient information to make a judgment whether a
particular motion picture is suitable for their children or themselves to view. And
there are many third-party services that supplement the information provided by
the movie studios. For example, the “Weekend” section of the Washington Post con-
tains a “Family Filmgoer” column that briefly summarizes current motion pictures
and offers more detailed commentary on the suitability of each movie for children
of various age groups. For example, last week’s column made the following observa-
tions as part of its commentary on the current motion picture, Saved!:

[Hligh schoolers may find it both humorous and intriguing. A little too adult
for middle-schoolers, the movie contains a strongly implied sexual situation and
rather romanticizes the idea of being an 18-year-old unwed mother. Other ele-
ments include profanity, sexual slang, homophobic talk, drunkenness, smoking
and a jokey reference to bombing abortion clinics.

It seems that if a parent doesn’t want a child to see offensive portions of a par-
ticular movie that’s available on DVD, or if a person doesn’t want to watch such
portions himself, there is a simple choice: don’t buy or rent the movie. In fact, those
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of us who are truly offended by some of the content found in many movies might
ask ourselves whether we are doing ourselves or society any favors by buying or
renting those movies. I have always had great faith in the marketplace, and I be-
lieve that if enough people simply refuse to spend their money on movies that con-
tain offensive material, the incentives for motion picture studios to produce them
will diminish.

I also have to wonder how effective such filtering products are. A review of one
such product in the New York Times observed:

The funny thing is, you have to wonder if ClearPlay’s opponents have ever even
tried it. If they did, they would discover ClearPlay is not objectionable just be-
cause it butchers the moviemakers’ vision. The much bigger problem is that it
does not fulfill its mission: to make otherwise offensive movies appropriate for
the whole family.

For starters, its editors are wildly inconsistent. They duly mute every "Oh my
God,” ”"You bastard,” and "We’re gonna have a helluva time” (meaning sex). But
they leave intact various examples of crude teen slang and a term for the male
anatomy.

In "Pirates of the Caribbean,” "God-forsaken island” is bleeped, but “heathen
gods” slips through. (So much for the promise to remove references to "God or
a deity.”)

Similarly, in ”Terminator 3,” the software skips over the Terminator—a cyborg,
mind you—bloodlessly opening his abdomen to make a repair. Yet you're still
shown a hook carving bloody gouges into the palms of a "Matrix Reloaded” char-
acter.t

1Again, perhaps it’s just better to avoid getting the offending movie in the first
place.

Moreover, I have serious reservations about enacting legislation that permits per-
sons other than the creators or authorized distributors of a motion picture to make
a profit by selling adaptations of somebody else’s motion picture. It’s one thing to
say that an individual, in the privacy of his or her home, should be able to filter
out undesired scenes or dialog from his or her private home viewing of a movie. It’s
another matter to say that a for-profit company should be able to commercially mar-
ket a product that alters a director’s artistic vision.

That brings me to an objection that is more firmly rooted in fundamental prin-
ciples of copyright, which recognize that authors have moral rights. To be sure, the
state of the law with respect to moral rights is relatively undeveloped in the United
States, and a recent ill-considered decision by our Supreme Court has weakened the
protection for moral rights that our laws offer.2 Moreover, I am not suggesting that
enactment of the proposed legislation would violate our obligations under the Berne
Convention to protect moral rights.3 In fact, I do not believe that the Berne Conven-
tion’s provision on moral rights forbids permitting the making and marketing of
products that permit individual consumers to block certain undesired audio or video
content from their private home viewing of motion pictures. But beyond our treaty
obligations, the principles underlying moral rights are important. The right of integ-
rity—the author’s right to prevent, in the words of Article 6bis of the Berne Conven-
tion—the “distortion, mutilation, or any other modification of, or other derogatory
action in relation to [his or her| work, which would be prejudicial to his honor or
reputation”—is a reflection of an important principle. As one leading commentator
has put it:

Any author, whether he writes, paints, or composes, embodies some part of him-
self—his thoughts, ideas, sentiments and feelings—in his work, and this gives
rise to an interest as deserving of protection as any of the other personal inter-
ests protected by the institutions of positive law, such as reputation, bodily in-

1David Pogue, “STATE OF THE ART; Add ‘Cut’ and ‘Bleep’ To a DVD’s Options,” New York
Times, May 27, 2004, page G1.

2 Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. , 123 S.Ct. 2041 (2003).
While the Dastar decision is not the subject of this hearing, I believe that the subcommittee
should examine whether section 43(a) of the Lanham Act should be amended to reflect what
was the longstanding understanding prior to Dastar—that section 43(a) is an important means
for protecting the moral rights of attribution and integrity. Although I will comment no further
on Dastar at this hearing, and although I will not comment on the portion of the proposed legis-
lation that would provide an exemption from liability under the Lanham Act, it is worth noting
that in the wake of Dastar (and, for that matter, even under pre-Dastar law), there may be little
reason to be concerned that the conduct proposed to be covered by the proposed Family Movie
Act would violate the Lanham Act in any event.

3 Berne Convention for the Protection of Literary and Artistic Works, Art. 6bis.
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tegrity, and confidences. The interest in question here relates to the way in
which the author presents his work to the world, and the way in which his iden-
tification with the work is maintained.*

I can well understand how motion picture directors may be offended when a prod-
uct with which they have no connection and over which they have no control creates
an altered presentation of their artistic creations by removing some of the directors’
creative expression. This is more than a matter of personal preference or offense;
it finds its roots in the principle underlying moral rights: that a creative work is
the offspring of its author, who has every right to object to what he or she perceives
as a mutilation of his or her work.

Although I acknowledge that there is some tension between principles of moral
rights and the products we are discussing today, I believe that this narrowly-defined
activity does not violate moral rights, for several reasons: (1) it takes place in the
context of a private performance of a motion picture in which the alteration of the
original motion picture is not fixed in a tangible medium of expression; (2) it con-
sists only of omissions of limited portions of the sounds and/or images in the motion
picture, rather than the addition of material or alteration of material in the motion
picture; and (3) it is desired and implemented by the individual who is viewing the
private performance, who is perfectly aware that there are omissions of material
and that the director and studio did not consent to those omissions. But that is not
to say that the creator of the motion picture does not have a legitimate artistic rea-
son to complain—and I am very sympathetic to such complaints.

Nevertheless, despite my misgivings, I believe that on balance parents and other
consumers should be able to purchase products that allow them to mute and skip
past audio and visual content of motion pictures that they believe is objectionable.
While the artistic integrity as well as the continuity of the motion picture may suf-
fer, the person viewing the edited performance is fully aware that he or she is view-
ing a performance of less than the entire motion picture because that was his or
her preference. Because only a private performance is involved, the only changes
consist of deletions, and no copies of an edited version of the motion picture are
made or further communicated, I do not believe the director or copyright owner
should have the power to stop the marketing and use of software that renders such
a performance.

One reason why I am reasonably comfortable with this conclusion is that, al-
though the producer and marketer of the software is presumably making a profit
from its sale, it is difficult to imagine any economic harm to the copyright owner.
The software is designed to be used in conjunction with an authentic DVD of the
motion picture. In fact, arguably some people who would not have purchased or
rented a particular movie if they did not have the ability to skip past portions that
they believe are objectionable will purchase or rent it if they can obtain the software
for that particular movie.

ANALYSIS OF CURRENT LAW

Despite my conclusion that on balance, the conduct that is addressed by the Fam-
ily Movie Act should not be prohibited, I do not believe that legislation needed be-
cause it seems reasonably clear that such conduct is not prohibited under existing
law. The exclusive rights of the copyright owner that might arguably be implicated
are the reproduction, distribution, public performance and derivative work rights,
but on examination, it seems clear that there is no infringement of any of those
rights.5

There is no infringement of the reproduction right because no unauthorized copies
of the motion pictures are made. Rather, an authorized copy of the motion picture,
distributed on a DVD, is played in the same manner as it would be played on any
conventional DVD player, but with some of the audio and video content of the mo-
tion picture in effect deleted from that private performance because it is muted or
bypassed. The distribution right is not infringed because no copies of the motion pic-
ture are distributed, apart from the authorized, unedited DVD that the consumer
has purchased or rented. The public performance right is not infringed because the

4Sam Ricketson, The Berne Convention: 1886-1986 456 (1987).

5This brief legal analysis is based on my admittedly sketchy understanding of how the prod-
ucts that are the subject of the proposed legislation work. If, for example, these products actu-
ally caused copies to be made of any or all of a motion picture, my analysis might well be dif-
ferent.
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motion picture is played in the privacy of the viewer’s home, a quintessential private
performance.6

Not surprisingly, the motion picture studios have not asserted claims of infringe-
ment of the reproduction, distribution and public performance rights. Rather, they
have alleged infringement of the right to prepare derivative works. The analysis of
that claim is a little more complex, but ultimately the result is the same: I believe
that the arguments that such products infringe the derivative work right are weak.

The fundamental flaw in the claim of infringement of the derivative work right
is that the only possible manifestation of a derivative work is in the private per-
formance itself. It is true that the home viewer who uses one of these products to
remove some of the movie’s audio and/or visual content is seeing an altered version
of the film. Such a version might appear to be an adaptation, or, in copyright par-
lance, a “derivative work.” But that is not my reading of the law. Section 106(2) of
the Copyright Act gives the copyright owner the exclusive right to “prepare deriva-
tive works based upon the copyrighted work.” The question is, can you have a deriv-
ative work when no copy (or “fixation”) of the derivative work exists? Is an altered
private performance of a motion picture a derivative work when it leaves the copy
of the motion picture intact and does not create a copy of the altered version?

A review of the legislative history of the 1976 Copyright Act might lead one to
the conclusion that the derivative work right can be infringed simply by causing an
altered performance of a work. The reports of both the House and Senate Judiciary
Committees on the 1976 Act state:

Preparation of derivative works.—The exclusive right to prepare derivative
works, specified separately in clause (2) of section 106, overlaps the exclusive
right of reproduction to some extent. It is broader than that right, however, in
the sense that reproduction requires fixation in copies or phonorecords, whereas
the preparation of a derivative work, such as a ballet, pantomime, or improvised
performance, may be an infringement even though nothing is ever fixed in tan-
gible form.

H.R. Rep. No. 94-1476, at 64 (1976); S. Rep. No. 94-473, at 58 (1976). I believe that
when the House and Senate Reports spoke of derivative works, such as ballets, pan-
tomimes, and improvisations, that are not fixed in tangible form, they were refer-
ring to public performances of works in altered form. There are strong policy rea-
sons for recognizing a derivative work right when a work is performed publicly in
an altered form, even if the alteration never exists apart from the performance. Cer-
tain types of works, such as the works mentioned in the legislative history, are ex-
ploited primarily by means of public performance rather than by sale of copies, and
to require fixation of the derivative work in order to have infringement of the deriv-
atiﬁe work right could defeat the very purpose of recognizing a derivative work
right.

However, while it may have been the intent of Congress not to make infringement
of the derivative work right turn on whether the derivative work has been fixed,
I do not find that intent expressed in the language of the statute. The exclusive
right is a right to “prepare derivative works based upon the copyrighted work.” The
question then becomes, what is a derivative work? Must a derivative work be fixed
in a tangible medium of expression? Certainly in order to qualify for copyright pro-
tection, a derivative work—like any work—must be fixed in a tangible medium of
expression. 17 U.S.C. §102(a). But is there a fixation requirement for infringement
of the derivative work right?

Although one might expect the extensive list of definitions in § 101 of the Copy-
right Act to include a definition of as fundamental a term as “work,” no such defini-
tion is exists. However, § 101 does tell us when a work is “created:”

A work is “created” when it is fixed in a copy or phonorecord for the first time
where; where a work is prepared over a period of time, the portion of it that
has been fixed at any particular time constitutes the work as of that time, and
where the work has been prepared in different versions, each version con-
stitutes a separate work.

If a work is created when it is fixed in a copy or phonorecord for the first time,
it is difficult to imagine that the work exists prior to that time. Thus, the Copyright

6 Of course, it is possible to use the filtering products to alter a performance of the motion
picture in a public setting, resulting in an infringing public performance. But as I understand
it, that is not the typical use, nor are the products that are the subject of this legislation mar-
keted for such use. Moreover, if there were a public performance, it would be an act of infringe-
ment not because the performance was altered, but simply because the motion picture was per-
formed in public without the authorization of the copyright owner.
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Act seems to have the functional equivalent of a partial definition of a work; while
it may not tell us everything that we need to know in order to recognize a “work,”
it does tell us that a work must be fixed in a copy or phonorecord. And if it is a
work in progress, then at any point in time, the “work” consists of that which has
already been fixed.

Because a plain reading of the statute leads to the conclusion that in order to
have an infringement of the derivative work right, the derivative work must be
fixed, I find it difficult to conclude that there is an infringement of the derivative
work right when software instructs a DVD player to mute certain sounds or skip
past certain images in a motion picture being played on the DVD. The putative de-
rivative work is never fixed. Moreover, if, as I understand to be the case, the soft-
ware itself consists of instructions to mute the soundtrack at a point a certain num-
ber of minutes and seconds into the performance of the movie, or to skip past the
part of the movie that begins at a point a certain number of minutes and seconds
into the performance of the movie and ends certain number of seconds later, I find
it difficult to characterize that software as a derivative work, since none of the un-
derlying work is actually incorporated into the software.

There are other products in the marketplace that serve a similar function, but
which are infringing and should not be permitted. For example, I understand that
some products on the market consist of videotapes of motion pictures that have had
allegedly offensive scenes physically removed from the videotape. In such cases,
there is—and ought to be—a violation of the derivative work right: permanent cop-
ies of edited versions of the copyrighted motion pictures are made and distributed.
They can also be redistributed, competing in the marketplace with legitimate copies
and perhaps ending up in the hands of recipients who aren’t even aware that they
are edited versions. But it is not the intent of the proposed Family Movie Act to
make those products lawful.

IS THERE A NEED FOR LEGISLATION?

Because I believe that under existing law, the conduct that is addressed by this
legislation is already lawful, and because I believe it is likely that the district court
in Colorado will come to the same conclusion, I do not believe there is any reason
to enact legislation that would make lawful that which already is lawful.

I could understand the possible need for legislation if there were substantial
doubt as to the outcome of the litigation, or if there was a pressing need to settle
the issue once and for all by Congressional action due to an urgent need to permit
conduct which people could not engage in unless the legislation were enacted. But
no injunction has been entered. The defendants are still producing their products.
Indeed, I understand that recently a major consumer electronics equipment manu-
facturer has begun to distribute a DVD player that has such software preloaded—
compelling evidence that the pending litigation has not had a chilling effect. And,
given my ambivalence about the desirability of permitting the conduct at issue here,
I cgnnot endorse the notion that there is a pressing need to resolve the issue here
and now.

In fact, the issues raised at this hearing persuade me that we need to reexamine
the derivative work right in order to determine whether the approach taken in 1976
still works in the 21st Century, when technological changes may well be making fix-
ation an obsolete concept for purposes of determining when the derivative work
right has been violated. While the technology that we have been discussing today
is fairly benign, it is not difficult to imagine technologies that, without creating a
fixation of a new derivative work, result in performances that do not simply edit
out limited portions of the work that many viewers would find offensive, but either
add new material or result in a rendition of the copyrighted work that so changes
the character or message of that work that it constitutes an assault on the integrity
of the work. The marketing and use of such technologies should not be tolerated,
and I strongly believe that any legislation that affirmatively permits the use and
marketing of the technologies we are discussing today should also expressly prohibit
the use and marketing of technologies that result in performances of those more
harmful alterations of a work.

Rather than enact narrow legislation that would create a safe harbor for the tech-
nologies that simply mute and skip content, a safe harbor that—as I have already
explained—we do not urgently need, I believe we should take a little more time and
give a little more thought to the extent to which the derivative work right should
require fixation as a prerequisite for infringement. As I have already noted,
Congress’s original, but apparently unrealized, intent was that there need not be
a fixation of the work in order to infringe the derivative work right. We should take
a fresh look at that judgment and ask under what circumstances, if any, fixation
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should be a requirement. For example, I believe that fixation should not be required
in order to infringe the derivative work right in cases where there is a derivative
public performance—e.g., of a play, or a ballet, the types of performances that were
addressed in that part of the legislative history that stated that there “may be an
infringement even though nothing is ever fixed in tangible form.” Whether fixation
should be a requirement in order to infringe the derivative work right where there
is a only private performance may require a more nuanced approach, looking at the
nature of the alteration from the original work. The result of such a study might
be an amendment could be in the form of a new definition of “to prepare derivative
works based upon the copyrighted work” to be added to section 101.

Assuming that you do decide to enact legislation now, I will now turn to the spe-
cific legislative text that has been proposed.

THE FAMILY MOVIE ACT

The Family Movie Act would amend section 110 of the Copyright Act to provide
that it is not an infringement of copyright for the owner or lawful possessor of an
authorized copy of a motion picture to make limited portions of audio or video con-
tent of the motion picture imperceptible in the course of private home viewing of
the motion picture. It further provides that the use of technology to make such
audio or video content imperceptible is not an infringement. In order to qualify for
the exemption, no fixed copy of the altered (i.e., edited) version of the motion picture
may be made.

“Private home viewing” would be defined as viewing for private use in a house-
hold, by means of consumer equipment or services that are operated by an indi-
vidual in that household and that serves only that household. This definition is
adapted from the definition of “private home viewing” found in section 119 of the
copyright law, the statutory license for secondary transmissions of television broad-
cast signals by satellite carriers.

The legislation would codify what I believe is existing law: A consumer would be
permitted to use technology, such as the software that we have been discussing,
that automatically mutes parts of the soundtrack of a motion picture or fast-for-
wards past a part of the audiovisual content of the motion picture when the con-
sumer is playing a lawfully acquired copy of the motion picture in the privacy of
his or her own home. Not only would the consumer’s use of that technology be non-
infringing, but the manufacture and sale of that technology would also be non-
infringing, to the extent that it enables the muting or fast-forwarding.

The legislation would also provide that it is not a violation of the Lanham Act
to engage in such conduct, but that to qualify for this immunity the manufacturer
of the technology must provide a clear and conspicuous notice that the performance
of the motion picture is altered from the performance intended by the director or
copyright holder.

Mr. Chairman, as I have already stated, I do not believe that this legislation is
necessary or desirable at this time. But if the subcommittee disagrees, then I believe
that the language that you have drafted is a reasonable means of accomplishing
your goals.

Mr. SmiTH. Thank you, Ms. Peters.
Dr. Etzioni.

STATEMENT OF AMITAI ETZIONI, FOUNDER AND DIRECTOR,
THE INSTITUTE FOR COMMUNITARIAN POLICY STUDIES,
GEORGE WASHINGTON UNIVERSITY

Mr. ETzIONI. Mr. Chairman, Members of the Committee, I great-
ly appreciate the opportunity to testify, and I strongly favor this
bill. My main problem is, Mr. Chairman, that most of what I was
going to say you already said, so let me try not to repeat too much
of your well taken points.

I studied this matter for more than 40 years, not the new tech-
nology, but the need the protect our children from violent and vile
material, first at Columbia University, then the year I served in
the Carter White House, and most recently we prepared a special
issue of the Chicago Kent Law Review to examine the first amend-
ment issues, which allegedly are involved here, including the Heins
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argument that even minors at age 1 or 2 have full court first
amendment rights, and nobody can protect them from any vile or
violent material. Otherwise, their first amendment rights are, we
are told, being abridged.

The data is unmistakable, violence—and one of the merits of this
bill, it covers not just pornography but also violence. Violence
causes enormous harm to children. Our culture is awash in video
games, movies, music which encourages violence, and by any sort
of scientific measure, it’s made children more predisposed to violent
acts themselves, to drug abuse, to misbehaving in school. I don’t
want to take all the time to make—to list 1100 studies which show
the harm done to children, especially by violence.

The argument that we cannot distinguish creative violence,
which is essential to the story, from gratuitous violence, is com-
pletely unsustainable. Courts and other people have found very
clear criteria to distinguish violence which adds nothing to the
story, is just added to the movie so it will sell better in countries
that don’t speak English or for other gratuitous reason.

The only word I would like to add the your opening statement
is parents don’t only have a right, they have a duty to shape the
educational environment of their children. That’s what parenting is
all about. So the notion—especially about young children, age up
to 12—that parents would—that they should leave them exposed to
whatever the media puts in there, and that they’re not allowed any
help against it, I find undermining parents’ ability to shape the
educational environment of their children.

I chOose—I have five sons. I choOse the books they read, when
they’re young, when they once reach 12 or later, they make their
own choices. I choOse the school to send them to. I go to my board
meetings of the school to participate in shaping what the school
teaches them. And in the end, these are just minor forces coun-
tering the flood, which will not stop. So if we do not allow this tech-
nology to work, all we’re going to do, we’re going to leave all the
other sources of media, video games and such, which reach our
children, in place. And we're not allowed one of the few tools which
allow parents to somewhat, help them somewhat in defending their
children.

The same fallacious arguments have been raised against other
technologies. We were told when the V-chip was introduced, that
it’s going to be the end of the world. When ratings were introduced
to the movies we were told that that’s going to be end of creative
skills. The evidence simply shows that no harm was done to the
creative industry, but you slightly help parents to protect their
children.

I see no, nothing wrong if TiVo or anybody else would, as a next
step, make it easier to acquire edited versions, exactly as defined,
for use in the private home, and maybe one day the industry will
get around to issue us age-appropriate products, to allow us to buy
videotapes and DVDs which are marked, “These have been cleaned
up for children 12 and younger,” “Those are suitable for adoles-
cents,” and “Those are suitable for everybody else.”

Let me say in summary, I'm strongly in favor of the bill as draft-
ed.
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Let me add as a footnote, if I may, as a Jew, I very much regret
you drawing the Holocaust into this, Mr. Berman.
[The prepared statement of Mr. Etzioni follows:]

PREPARED STATEMENT OF AMITAI ETZIONI

ON PROTECTING CHILDREN FROM SPEECH

AMITAI ETZIONT*

INTRODUCTION

When freedom of speech comes into conflict with the protection
of children, how should this conflict be resolved? What principles
should guide such deliberations? Can one rely on parents and educa-
tors (and more generally on voluntary means) to protect children
from harmful cultural materials (such as Internet pornography and
violent movies) or is government intervention necessary? What dif-
ference does historical context make for the issue at hand? Are all
minors to-be treated the same? What is the scope of the First
Amendment rights of children in the first place? These are the ques-
tions here explored. ; '

The approach here differs from two polar approaches that can be
used to position it. According to a key civil libertarian position, mate-
rials that are said to harm children actually do not have such an effect,
and even if such harm did exist, adults should not be reduced to read-
ing only what is suitable for children. Hence, as-long as speech quali-
fies as protected for adults, it should be allowed.! In short, the First
Amendment should trump other considerations.?

* University -Professor, George Washington University; Director of the Institute for
Communitarian Policy Studies and editor of the quarterly journal The Responsive Community;
author of MY BROTHER'S KEEPER: A MEMOIR AND A MESSAGE (2003); former president of
the. American Sociological ‘Association- and Senior White House Advisor duing the Carter
Administration. T am indebted to Marjorie' Heins and: Nancy Willard for several corrective
comments on a previous draft of this Article, and ‘especially to Eugene Volokh for very encom-
passing and thorough criticisms. I 'am greatly indebted to-Mackenzic Baris for extensive re-
search assistance and editorial suggestions, as well as to Elizabeth Jarvis, Deirdre Mead, and -
Amanda Roberts. : E

1. See Combineéd Proposed Findings of Fact of the ACLU and ALA Plaintiffs, ACLU v.
Reno, - 929 - F. "Supp: 824 . (ED. - Pa. -1996)  (Nos.. 96-963,  96-1458), available ai
http://archive.aclu.org/issues/cyber/trial/finding.htm. i

2. Civil libertarians find very little speech they would agree to bar. For instance, they hold
that using children to make. child pornography is indeed a crime because children are abuised,
but once a tape is made, it should not be suppressed since the children were already harmed and
suppressing the tape would create a precedent for limiting speech. Thus, when the Supreme
Court upheld 'a New York state statute making-the sale of child pornography illegal, the
ACLU’s Jack Novik denounced child pornography as “ugly, vicious stuff” that should be fought
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In contrast, many social conservatives argue that pornography
undermines the moral culture-and corrupts character. Hence, such
material should be barred, the way child pornography is, in order to
protect children and adults alike—although additional protection of
children is surely welcome. In short, according to this approach, pro-
tecting people and the community. from harmful cultural products
takes precedent over free speech when there is a conflict. - -

Neither of these positions focuses on the difference between
children and adults. To put it strongly, quite a few civil libertarians
lean towards treating children like adults, and many social conserva-
tives focus on the child in-all of us, on our vulnerabilities. Both focus
on pornography and each, for its own reasons, is less m1ndful of the
effects-of exposure to violence.?

The position developed heret builds on extensive social science
findings that there are cultural materials -harmful to children—
although we shall see that the greatest harm is not caused by the ma-
terials on which recent attempts to protect children have focused. I
suggest the starting point of such deliberations should be an agree-
ment that there be no a priori assumptions that either free speech or
protection of children trumps the other, and that there are systematic
ways to work out the relationship between these two core values.s 1
realize that to discuss the First Amendment in balance with some-
thing else is not a concept readily acceptable to those who treat free
speech as the most primary right and who, while recognizing that it
must be squared occasionally with other values, put the onus of proof
completely on those making claims against it. My approach treats free
speech ‘as one of several values that must be balanced. Moreover; I.
hold that the balance between these two core values, like all others, is
affected by historical context, in which excessive leanings in favor of
one value (and neglecting the other) need to be corrected in the fol-
lowing time period if a reasonable balance is to be preserved. This

through stronger laws against exploitation of minors, but denounced the. Court’s decision, say-
ing; *“Government intrusion into. freedom of speech is expanded.” Impact of Court’s Child
Pomogmphy Ruling Assessed, CHRISTIAN SCI. MONITOR, July 7, 1982, at 3.

3. See, e.g., DAVID BURT, DANGEROUS ACCESS, 2000 EDITION: UNCOVERING INTERNET
PORNOGRAPHY IN AMERICA’S LIBRARIES 2-3 (2000).

4. This idea is further developed in-AMITAI ETZIONI, THE NEW. GOLDEN ‘RULE:
COMMUNITY AND MORALITY IN' A DEMOCRATIC SOCIETY (1996) [hereinafter THE NEW
GOLDEN RULE}.

5.. The choice of the term “value” rather than “right” is deliberate here; rights imply.
thmgs much less given to balancing with other considerations than values, for whlch one recog-
nizes possible conflicts that will have to be worked out.
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principle guides us in exploring whether one can.rely on voluntary
means to treat the issue at hand or whether government intervention
is needed. And I not only treat minors as having fundamentally dif-
ferent rlghts from adults, but also take mto account dlfferences
among minors of various ages.

It should be noted that the discussion here focuses on the right to
“consume” speech rather than to produce it. The main question is not
whether children should be entitled to make movies, produce CDs,
and so on, but whether their access to the harmful content found in
some cultural materials should be limited.

The discussion proceeds by providing some background (Part 1),
and then extensively examining five case studies to provide key ex-
amples for explorations of the issues at hand (Part I). Readers famil-
iar with the cases or less interested in the fine print may wish to turn
to the discussion of the lessons drawn from these cases regarding the
proper relationship between speech and the protection of children
(Part III). In this section, I pay special attention to the merit of sepa-
rating the access children have to cultural materials from the access
adults have—or if this cannot be fully accomplished, the possibility of
minimizing the extent to- -which limitations on:children “spill over”
onto adult access—rather than dealing with “all patrons” as if they
were of one kind. Also, I take-it for granted that commercial speech
can more readily be limited than other speech, and that while volun-
tary means of curbing access are superior to-semi-voluntary ones,
there might be room for some regulation. ;

This section is followed by an examination of the ev1dence of the
scope and nature of the harm some cultural materials inflict on chil-
dren, with special attention to the important differences in the effects
of pornographic and violent content on children (Part IV). The need
to correct the delicate balance between speech and the protection of
children is viewed in the historical context in which it occurs (Part V),
followed by an ¢xamination of differences among children according
to: their ages (Part VI). The Article closes by briefly reviewing the
implications of the conclusions drawn up to this point for political
theory (Part VII) and discussing whether the standards for limiting
speech could be communal or must be national; and the implications
of this factor for the protection of children (Part VIII).
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I. BACKGROUND; CONTENT CONTROLS FAIL THE TEST

Congress has made several attempts to-limit the access children
have to materials that it considers harmful to them.* The constitu-
tional challenges to these laws reveal a major-flaw in these ap-
proaches and explain the current focus of other attempts to deal with
the same problem. The issue has not been the need or legitimacy of
taking special measures to protect children. In several cases, the Su-
preme Court has affirmed that the government has a compelling pub-
lic interest in protecting children.” Ginsberg v. New York confirmed
that “the State has an interest ‘to protect the welfare of children’ and
to see that they are ‘safeguarded from abuses.’”® Moreover, it specifi--
cally recognized that some cultural products can cause harm to chil-
dren, and that children are entitled to protection from such materials.
The decision in Ginsberg, which upheld a New York state statute
prohibiting the sale of pornographic magazines to minors under the
age of seventeen, relied on two basic principles regarding children:
that children should not be allowed:the same access to certain types
of materials as adults, and that the state is entitled to pass laws aiding
parents in carrying out their duties.’ The Court ruled that though the
materials in question were legal for adults, the Constitution permits
the state to “accord minors under 17 a more restricted right than that
assured to adults to judge and determine for themselves what sex
materlal they may read or see.”® Furthermore, the Court stated that

constitutional interpretation ‘has consistently recognized that the

parents” claim to authority in their own household to direct the

rearing of their children is basic in the structure of our society. .

Parents and others. .. who have th[e] primary responsibility for

children’s well-being are entitled to the support of laws demgned to

aid discharge of that responsibility.!!

The Court  later reaffirmed - this position in' FCC v. Pacifica
Foundation,”? which upheld an FCC ruling restricting the broadcast of

6. .See, e.g., Communications Decency Act.of 1996, Pub. L. No. 104-104, 110 Stat. 133
(codified as amended at 47 U.S.C. § 223 (2000)); Child Online Protection Act, Pub. L. No. 105-
277, 112 Stat. 2681736 (1998) (codified as amended at 47.U.S.C. § 231 (2000)); Children’s Inter-
net Protection Act, Pub. L. No. 106-554, 114 Stat. 2763A-335 (2001) (codified as amended at 20
U.S.C. § 9134 and 47 U.S.C. § 254(h) (2000)).

7. Prince v. Massachusetts, 321 1.S. 158, 165 (1944) (upholdmg the “interests of socxety to
protect the welfare of children, and the state’s assertion of authority to that end”).

- 8. 390U.8.629, 640 (1968) (quoting Prince, 321 U.S, at 165).

9. Id. at 637, 639.

10, Id. at 637.
11. " Id. at 639.
12. 438 U.S. 726 (1978).
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indecent speech to times of day when children were unlikely to be
listening or watching unsupervised.’* The Court reasoned that -
children may not be able to protect themselves from speech which,
although shocking to most adults, generally may be avoided by the
unwilling through the exercise of choice. At the same time, such
speech may have a deeper and more lasting negative effect on a
child than on an adult.**
The Court thus affirmed that “soc1ety may prevent the general dis-
semination of such speech to children, leaving to parents the decision
as to what speech of this kind their children shall hear and repeat.”s
The matter then became how to separate speech from which
children should be protected from other speech. As in other attempts
to separate two kinds of speech (such as “fighting words™), this has
so far proven next to impossible.
~ When Congress took up the challenge of protectmg children on
the Internet, it first passed legislation attempting to shield children by
controlling the content of the materials they could access. The most
notable attempts, the Communications Decency Act of 1996
(“CDA”) and the Child Online Protection Act of 19981 (“COPA”),
focused on restricting the type of content that could be posted on the
Internet. These attempts largely failed when they were challenged in
the courts. The Supreme Court ruled that the CDA’s prohibitions on
“indecent transmission” and “paterntly offensive display” violated
freedom of speech as protected by the First Amendment.” Though it
affirmed the compelling interest of the government in “protecting
minors from potentially’ harmful materials” on the Internet the
Court found that “the CDA places an unacceptably heavy burden on
protected speech, and that the defenses do not constitute the sort of
‘narrow tailoring’ that will save an otherwise patently invalid uncon-
stitutional provision.”? The Court ruled that the scope of the legisla-

13. - 1d, at 733.

14. Id.at757-58.

15.. Id. at758. .

16. See Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942). For a discussion of the
fighting words_ doctrine and its application, see Note, The Demise of the Chaplinsky Fighting
Words Doctrine: An Argument for its Interment, 106 HARV. L. REV. 1129 (1993); Melody L.
Hurdle, Recent Development; R.A.V.v. City of St. Paul: The Continuing Confusion of the
Fighting Words Doctrine, 47 VAND. L. REV. 1143 (1994); and Michael J. Mannhelmer Note
The Fighting Words Doctrine, 93 COLUM. L. REV. 1527 (1993).

17.- Pub, L. No. 104-104, 110 Stat. 133 (1996).

18, ‘Pub. L. No. 105-277, 112 Stat. 2681-736 (1998).

19. Renov. ACLU, 521 U.S. 844, 859, 882 (1997).

20, - Id. at 871.

21. Id.at882.
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tion was too broad, attempting to shield those under the age of eight-
een from certain content at too great an expense to adults access to
protected speech.2

COPA was deemed unconstitutional by the District Court for the
Eastern District of Pennsylvania, which issued a preliminary injunc-
tion blocking enforcement of the statute.® The Third Circuit Court of
Appeals affirmed, striking down COPA on the grounds that its use of
the community standards test—established by Supreme Court prece-
dent in earlier obscenity cases*—violated the First Amendment when
applied to the Internet. The case went before the Supreme Court,
which rejected the Third Circuit’s reasoning, ruling that using “com-
munity standards” to.determine what materials on the Internet are
“harmful to minors” was not itself a violation of the: First Amend-
ment.® However, the Supreme Court also recognized that COPA
might be unconstitutional for other reasons, and thus remanded to
the Third Circuit to review the other free-speech issues surrounding
the statute.” On remand, the Third Circuit again upheld the injunc-
tion, reasoning that COPA is neither narrowly tailored nor the least
restrictive means available to achieve the government’s goal of pro-
tecting children from ‘harmful online materials, and also that it
impermissibly encroaches on speech that is constitutionally protected
for adults.® In October 2003, the Supreme Court again granted cer-
tiorari to the case to review this opinion by the Third Circuit.? Com-
mentators  speculate - that the case may well - be  ruled
unconstitutional.® In fact, in his concurring opinion in the case, Jus-
tice Anthony Kennedy stated that “there is a very real likelihood that
the 'Child Online Protection Act.. . is overbroad and cannot sur-
vive.”3

22. 1d.at874. ;

23.. ACLU v. Reno, 31 F. Supp. 2d 473, 476 (E.D. Pa.'1999) (holding that for the purpose of
granting a preliminary injunction, the plaintiffs established a substantial likelihood that COPA
is unconstitutional). .

24.. Roth v. United States, 354 U.S, 476, 489 (1957).

25. ACLU v.Reno, 217 F.3d 162,173-74(3d. Cir. 2000). -

26. - Asheroft v. ACLU, 535 U.S. 564, 585-86 .(2002); see also Warren Richey, Porn Cases
Exacerbate Divide on High Court, CHRISTIAN SCL. MONITOR, May 15,2002, at 2.

27. " Ashcroft, 535 U.S. at 585-86; see also Charles Lane, Justices Partially Back Cyber Por-
nography Law, WASH. POST, May 14, 2002, at A03.

. 28. 'ACLU v. Ashcroft, 322 F.3d 240, 26567 (2003).

29. Ashcroft v. ACLU, 124 S. Ct. 399 (2003).

30: Linda Greenhouse, Justices Give- Reprieve to an Internet Pomography Statute, N.Y.
TIMES, May 14, 2002, at A17.

31, 535U.8.at591.
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